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EXHIBIT 1

Christopher and Nicole Niederman appeal the approval of Permit No. SUB21-003 (the
“Permit”). On or about March 29, 2021, Steve and Sophy Yang applied for the Permit seeking to
modify and essentially eliminate a vehicle turnaround area located on their real property located
at 6660 E. Mercer Way (9686 68™ St. SE), Mercer Island, WA through a lot line revision. The
Niedermans claim an ingress/egress easement over that area and are in the middle of a lawsuit with
the Yangs concerning such issues, King County Superior Court Case No. 20-2-08679-7 SEA,
Christopher Niederman, et al. v. Steve Yang, et al. (the “Lawsuit”). On or about Monday,
September 20, 2021, the City of Mercer Island approved the Permit, which allowed the Yangs to
remove the access road and landscape the area. It appears that in May 2021, the Yangs had already
recorded a survey showing a lot line revision changing the area that the Niedermans have a
property interest in — apparently well before the City issued a decision allowing the lot line revision
on September 20, 2021. The Niedermans appeal the granting of the Permit, and request that it be
overturned for at least the following reasons.

First, the approval of the Permit violates Washington law, which does not allow a
government entity to terminate easement rights through approval of a permit. See Hanna v.
Margitan, 193 Wn. App. 596, 607 (2016) (holding that short plat omission did not extinguish
easement); 17 WASH. PRAC., REAL ESTATE, TERMINATION OF EASEMENTS AND PROFITS § 2.12 (2d
ed.) (approval of short plat had no effect on easements that pre-existed the approval) (citing Hanna,
193 Wn. App. at 607); see also Johnson v. Lake Cushman Maint. Co., 5 Wn. App. 2d 765, 779
(2018) (“An easement is only extinguishable in certain situations, such as when the easement
holder releases the easement by instrument that complies with the statute of frauds, the owner of
the servient estate uses the easement adversely, the easement is abandoned, or the dominant and
servient estates merge.”). The City committed a substantial error by violating Washington law,
and engaged in irregular procedure by approving a lot line revision when ownership to the area
subject to the lot line revision is disputed.

Second, the permit violated Mercer Island Municipal Code 19.15.060(A)(8) (“MICC”),
which requires consent of all owners of the “affected property,” and MICC 19.08.070(D)(2) which
requires that “[a]ll persons having an ownership interest within the lot line revision shall sign the
lot line revision documents . . . .” The Niedermans’ property plainly meets the definition of
“affected property,” as they claim an easement benefiting their property over the area subject to
the Permit. Because the Niedermans never consented to the Yangs’ Permit or the lot line revision
that the Yangs recorded in May 2021, the Permit decision should be overturned. The City
committed a substantial error by violating its own code and issued a decision that conflicts with
the standards of review for a lot line revision under the MICC.

Third, the City is aware of the Lawsuit, and was aware of the Niederman’s claim to an
ownership interest in the area subject to the Permit at the time the Yangs’ permit application was
submitted and accepted as complete. By the City approving the Permit prior to a court fully and
finally resolving the Niederman’s property interests in the area subject to the Permit, the City may
have improperly influenced the outcome of the Lawsuit through the permit approval, which is an
inappropriate use of the City’s authority, and runs contrary to Washington law. See Halverson v.
City of Bellevue, 41 Wn. App. 457, 461 (1985). The City committed a substantial error by
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approving a lot line revision when the real property rights affected by that lot line revision are in
disputed and not fully and finally resolved.

Fourth, MICC 19.08.070(C)(6) provides that: “The lot line revision shall be consistent with
any restrictions or conditions of approval for a recorded plat or short plat.” Allowing the Yangs
to unilaterally eliminate the Niedermans’ easement right area in exchange for a new fire turnaround
is inconsistent with the plat and the rights granted under it to the Niedermans. The City’s decision
1s in conflict with the standards for review for a lot line revision as set forth in the code, and the
City committed substantial error in approving a Permit that violates the MICC.

Fifth, the City violated the MICC in issuing its decision on September 20, 2021 without
following the required public notice procedures under the MICC. Under MICC 19.15.030 a lot
line revision is a Type II Permit. MICC 19.15.120 explains that: “The city shall provide notice in
a timely manner of its final decision or recommendation on development proposals requiring
Type 11, III and IV land use decisions, including the SEPA threshold determination, if any, the
dates for any public hearings, and the procedures for administrative appeals, if any. Notice shall
be provided to the applicant, parties of record, and agencies with jurisdiction. Notice of decision
shall also be provided to the public as provided in MICC 19.15.090. The notice of decision may
be provided by email or a hard copy may be mailed.”! The City failed to in any way comply with
this requirement, providing the Niedermans without any notice whatsoever of its decision. The
failure is exacerbated by the fact that the Niedermans, through legal counsel, on repeated occasions
wrote to the City requesting an update on the status of the City’s decision but received no response.
The City was well aware that the Niedermans are interested parties in the Permit and claim an
ownership interest in the area subject to the Permit. Yet the City did nothing to inform the
Niedermans about the status of the Permit after submittal and has apparently permitted the Yangs
to record a lot line revision that seeks to extinguish the Niederman’s property rights without their
consent or the legal authority to do so. Eventually the City’s outside legal counsel in a related
appeal brought by the Yangs (since denied) advised the Niedermans to check on
mybuildingpermit.com, but otherwise provided no substantive information. The Niedermans,
through legal counsel, checked mybuildingpermit.com on a daily basis, but the status of the Permit
was not updated to “RECORDED” until September 20, 2021. No copy of a decision or any other
documentation indicating the status of the Permit has ever been provided to the Niedermans or the
public through mybuildingpermit.com. The City committed substantial error, issued a decision
that conflicts with the standards in the code for a Type II permit, and engaged in irregular procedure
that violates the procedural and notice requirements in the MICC.

The Permit allowing the lot line revision should be overturned and the lot line revision
recorded by the Yangs without consent of the Niedermans should be nullified.

! (Emphasis added.)

NIE016-0001 6713380_3















L #=UON03|9SY0IBaSNOINbRISQUINNIUSLUINISUIBLISJLIDYOIBSS=UOI}08S R8N =9 WLBY}/, XS PUl/YoIBaS/qap BWPUET/A0B AJunooBuny yoleaspiooal//:sdpy

YdIeag SpI03aYy [BIDWO 99 Mewpuer] Lc0¢/L2/Ss



A #=UON03|9SY0IBaSNOINbRISQUINNIUSLUINISUIBLISJLIDYOIBSS=UOI}08S R8N =9 WLBY}/, XS PUl/YoIBaS/qap BWPUET/A0B AJunooBuny yoleaspiooal//:sdpy

YdIeag SpI03aYy [BIDWO 99 Mewpuer] Lc0¢/L2/Ss





